profitably - but it it 1s not paying finr market value for that use. society as a whole may be worse
olf ™
[n swinmary, the industry’s arguments against paying a fee related to cable modem

service have no basts in cconomics.

B. ‘The Industry Argument on Fees Is Predicated on an Error of Fict.

Across the board, the industry states that cable modem franchise tees are not warranted,
as there is no additional physical burden on the right-of-way.% Yet, there is hittle claboration on
this point by industry commenters. They seem o think that by saying it is so, they can make it
come true.®” As noted by ALOAP in our initial comments, however, cable modem facilities do
place an additional burden on the right-of-way, so one of the basic predicates for the industry
argument s wmng.gg

ALOAP asked the authors of the CTC Report to review the mdustry’s assertions

reparding right-of-way burdens. As noled m their supplemental report, attached hereto as

Xi : . .
We note here that so long as cable modem service was a cable scrvice, the maximum fee was

live percent of gross revenues Irom the service. While most local governments consider that

amount to be fess than access to the nght-ot-way is worth, 1t was accepted as a compromise.

“ Comments of Charter at 21-22: Comments of AOL 'lime Warner at 14-15, 26: Comments of
Cablevision at 16; Comments of NCTA a1 47; Comments of Comcast at 31; Comments of AT&T
at 318-39

T 1d

¥ See Andrew Alflerbach, David Randolph, “The Impactot Cable Modem Service on the Public
Right of Way." lune 2002 (the “C’TC Report™) attached to our initial comments as Exhibit G.
Sev alse, E. Sandino, Fxecutive Director Networking AT& T Broadband, "'Preparing the
Broadband Network for the T.aunch of Advanced Interactice Services" Engineening and
Operational Considerations Proceedings Manual, Cable TEC 2001, at 2 1-55 (discussing network
architecture changes necessary to deliver advanced services, mcluding need for more return
bandwidih. increased fiber counts. additional notes, and for extending fiber 1o the home); S.
Benmplon, “Strategic HFC Migration and IP-Based Multiservices.” Proceeding Manual, Cable-
FEC 2001 a1 403, 404 (“Network tpgrades to two-way plant are prerequisite | for delivery of
cable modem service].™)
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Exhibi 1. the authors, both Principal Engineers with the engincering firm of Columbia
Telecommunications Corporation, and acknowledped cxperts m the freld of cable television
chpmeenng, point out thal in addition to the burdens artsig out of differences in cngineering
design pointed out in their initial report. cable modem service imposes another, very extensive
addinonal burden on the rights-of-way: the need 1o install conduit to protect fiher optic cable.
J'he coaxial cable used in traditional cable systems can be buried dircetly in the ground - but
operators must replace much ol that coaxial cable with fiber optic cable when they upgrade their
systems 1o provide cable modem service. So there is a very basic and significant difference
between the burdens imposed by the construction of the two types of systems

In addition, we note that the two C'HC reports deal only with the current practices in the
industry. They do not speculate about possible future needs or changes in practices. 1f current
systems prove inadequate, or if greater demand for cable modem service does develop in the
tuture, the replacement facilities witl place additional burden on the rights-ol-way. For example,
i the Tong-soupht “killer app™ cver armives, one cable industry analyst has stared that handwidth
requirements may be “orders of magnitude more than today.”™® Upstream bandwidih needs
could increase sharply, requiring the construction of additional nodes and hubs and even
additional small headends.”™ This would not be the case with o video-only systan. A truly

broadband system 1 fundamentably different from a cable video system.

* Todd Outberyg, Sr. Eoginecring Manager, ADC Telecommunications, “Digital Data Demand:

Lxploston Seenarto. A Cable Modem Board Network Analysis.” address at Cable TEC Expo 97.

" Cable operators have anticipated this probiem to some degree, by destgning and building
“scalable™ networks that allow for relatively easy expansion of bandwidth. But if this is not
done. new nodes and other cquipment may be required in the nights-of-way. See, cg k.
Schwaiter, I Tinol, 1. Doblegust, “Scalable Architectures that Break the Bandwidih Barrier for
Digitad Services,” Proccedings Manual, Cable TEC Expo (June 98), at 235-36. And even a
sealable network will have bandwidih fimits which may be exceeded if demand reaches
unanticipated levels
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Another potential - and very Likely - source of increased demand that could lead to
mereased use of the rights-ol-way 1 the expanding small business market. Cable operators
traditionally viewed their service as only a residential service, and often do not extend their
nebworks deep into business destricts. But small businesses have become a prowing market for
cable modem service - and this requires extending networks into parts of communities that often
were not seeved by traditional video networks, !

Preemption based on false presumptions about the potential right-of-way burdens of
citble modem deployment would rob local governments ol the ability to obtain full and i
compensation for the ase ot their property.

C. Section 622 Doces Not Prohibit Cable Modem Franchise Fees.

Even it the mdustry were correct as to the nght-ol-way impact, local governiments can
stell charge a franchise Tee consistent with Section 022, without relying on any authority in Title
VI As ALOAP showed tits mitial comments, Section 622 does not prohibit (and could not
prohibit)y imposition of a franchise fee on cable modem scervice. See ALOAP ininat comments at
44-51. Inbhnef, the 1996 amemndment to § 622 was not intended to exclude cable modem
franchise fees, as demonstrated by the legislative history.” In fact, Section 622(2) clarifics that
cable modem franchise fees are permitied. ™ Furthermore. as we cannot stress enough, under

S 601(¢) of the 1996 Act. the anthonty of tocal governments to tmpose franchise fees cannot be

"1 Yatsko, “Unlocking the Full Potential ol HFC Networks with Integrated IP Broadband
Services,” Proceedings Manual. Cable T'LC Lxpo 2001 (May 2001), ot 179, “Small and Medium
business (5 to 100 employees) will represent a sigmiticant market opportunity tor broadband
service providers ... [Clable is well positioned to serve this scgment with a wide array of new
services .. Current arid fuiure Internct Applications and Services Will continue 1o stress the
probabilitics of today s broadband nctworking.™ /e at 179-80.

3

" Comments of ALOAP at 43-46
T Comments ol ALOAP at 46-47
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preempted.” There is no express statutory preemption. Therefore, there can he no precmption at
alt Any attempl at preemption raises important Constitutional issues. The right of local
governments to regutate the use of public land 1s an essential attribute of stale sovercignty.”
Focal governments, as a general prineiple, are entitled o recover lair market value for locally-
owned land.” The industry’s right-of-way burden argument cannot trump the I1lith Amendment.
the Tenth Amendment, or the federal structure of our government. Nothing in Section 622 allers

those basic considerations.

1. Fees Cannot Be Avoided by Arguing that They Are Taxes or “Revenne
Producers.”

FFranchise fees are not a tax, but a form of rent.”” As noted even by many in the industry.
the purpose of a franchise fee is 1o provide compensation for use of the right-of-way.”™ I'he
industry asks the Commisston io repeat 1ts error n the Dallas franchise fer case, namely, that
local government’s franchising is akin to imposing a tax.  lhis concept was rejected by the Fifth
Circunt, and the error should not be repeated. “Franchise fees are not a tax, however, hut
cssentially a form of rent: the price paid 1o rent use of public right-of-ways. See, e.g, City of St
Lows v Western Onion Telegraph Co |, 148 1.5, 02, 371..Ed. 380 (1893) (noting thal the fec

paid to a mumcipahty for the use of its nghis-of-way werce rent. not a tax); Pacific Tel. & Fel

" Comments of ALOAD at 47.
" Comments of ALOAP at 47-49.
" Comments of ALOAP at 49-51.

" State Freight Tax Case, 15 Wall, [82 US| 232, 278 (1872); City of St. Louis v. Western Tel.
Co., 148 1.8, 92, 97-98 (1893) apinion on reh’r’y, 149 1).5.465 (1893);, Western Un Tel Co v
Richmond, 224 U.S. 160, 169 (19012); Cities of Dallas and Laredo v. FFCC, 118 F.3d 393, 397-98
(1997) (“Franchise fees are not atax, however, but essentially a form of rent: the price paid {0
rent use of public rights-of-way. ™} {(cmphasis snpplhicd).

)4 f “ -y . . f L [ -
Comments of Cox Communications a1 45; Comments of Cablevision at 16, Comments of AOL
Fome Warner at 13-14: Comments of AT& T a1 38
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Coov Cuyof Los Angeles, 43 Cal 24 272, 283,282 P.2d 36,43 (1955) (same); Erie
felecommunications v, Erie. 659 ¥ Supp. 380, 395 (W 1) Pa. V987), aff’d on other grounds. 853

P2 1084 (3d Cir. 1988) (same in eable tetevision comex).”™ The analysis does not change

)

_ . . - e - . .
merely because the fees are placed in o general fund. Vhere 1s no general fegal principle that

sitys that compensation for the use of property can only be expended for certain purposes, or
cannat be used for purposces that are unrelated to the use of the property. Private businesses
routtinely cnmnﬁnglc their revenue from different sources in commeon or general funds, and use
their general revenues to pay all sorts of expenses. Absent aspecific legal restriction, local
governments are free fo do the same. A revenue source - such as compensation for the use of
rghts-of-way - used o pay gencral expenses, or 1o perform governmental functions without
mereasing taxes, does not convert the revenue nto adax. There are particular factual

circumstances under the laws of particular states that limit this general rule. But those

. . Tl
crreuamstances and laws are not at issue here,

" City of Daflas v, FCC, 118 F.3d 393, 397-98.

100 - . . . . , L . . . . .
Furthermore, Section 622(1) bars the Commission {rom regulating the use of franchise fees.

101 - - - - S . oA T A . ; -
'he Arizona Cable Telecommunications Association (“ACTA ) claims that franchise fees

vielate the Commerce Clause of the Constnution Comments of ACTA at 19-23. While there
arc mstances where gross receipt assessments have been found nmproper, these cases are not
anafogaus 1o this sitnation. In the main case rehied upon by the commenters, fisher's Blend
Station v Tax Comm 'n of State of Washington, 297 1S, 650, 655, (1936), the Court found that a
tax on broadeasters that was computed on the basis of gross veceipts violated the Commerce
Clause, because “[bly its very nature broadcasting transcends state tines and is national in its
scope and importance—characteristics which bring tt within the purpose and protection, and
subject it to the control, of the Commerce Clause.” The Court went on to find that “[a]s
appellant’s income is dertved from interstate commerce, the tax, measured by appellant's gross
mcome, is of a type which has long been held 1o be an unconstitutional burden on interstale
commerce.” /- This case is not relevant 1o this proceeding for one simple reason: cable modem
[ranchise fees are not a tax, but a form of remt for use of the right-of-way. Further, the fee paid to
a paritcular franchising authority is based only on revenues derived from service provided to
users within that community - untike the broadeasting case, where the revenue base included
revenues attubutable to services provided outside the stale.
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For the same reasons, those conumenters that arpue that franchise fees are “revenue

producers™ completely miss the point.™" Local governments must be prepared {or any
cmergency — national, regional or local - and the management, control and maintepance of the
public rights-ot-way are critical to the naton’s cmergency management systems. In addition, it
is clear that all forms of communtcation to ¢ur citizens are 0f paramount concern when a crisis
occurs. and the fact that local governments use some of these funds for the provision of
communications with citizens should not bc overlooketl.  [n any case, the claim that franchise
Ices yield net revenue has no faciual support. Municipal governments expend hundreds of
billions of dollars a year on street construction and repair.  he amount collected in right-ol-way
rents does not come close to paying all of these costs.

Bul even il franchise fees do generate net revenue, nothing in federal law precludes that

result.  The fact remains that, from an economic perspective, focal governments have a right to

charge rent and cable modem sercice providers do not want to pay.

E. Industry Reliance on the Internet Tax Freedom Act is Misplaced.

I'he Intemet Tax Freedom Act (the “ITFA™) permits the rmpositton of a tianchise fce on
cable modem service.™ Many industry commenters argue that a franchise fee would violate the
ITEA Fhey come 1o this conclusion etther by not mentioning the provisionof the ITFA that

expressly excludes {ranchise fees. or by arguing that o fee on cable modem service would

" See. e.g.. Comments of Comeast at 30; Comments of Cox Communications at 52.

' internet Tax Freedom Act, Pub 1. No. 105-277, Div. C, Tale X1 §§ 1100-04, 112 Stat. 2681,
2081-719(1998), 47 US.C.§ 151 nt.

1O+ ) o - S y . N .
Comments of Cox Communications at 52; Comments of Comcast it 30; Comments of Charter
at 17-18.
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amount 1o a tax, not a franchise fee. The ITEFA, however, plainly excludes franchise fees from its
parvicw. 1t states that:
(8) Tax -
(A) Ingeneral --The term “tax™ means-
(1) any charge imposed by any governmental entity for the
purpose of generating revenues for governmental purposes, and iS not a
fee imposed lor a specitic privilege, service, or benefit conferred: or
(ii) the swmpositon on a seller of an obhigation to collect and to
remi to a governmental enlity any sales or use tax imposcd on a buyer by
a governmental entity.
(B3y bxcephon.--Such term does not include any franchise fec or
similar fce imposed by a State or local franchising authority, pursuant o
section 622 or 633 of the Communications Act of 1934 (47 U.8.C. 542,

573), or any oilier lce related io obligations of telccommunicahions carriers
under the Communtcations Act of [934.

Scction [TO4(8)b), codibied at 47 U.S.C§ [5E ot

Any readinge or charactertzation otherwise 1s blatantly false or contrived. The
Congressional dircetive is clear  franchise [ees on cable modem service are nota tax within the
mcamng ol the 1FA, or v any other Act. lor that matter.'™ At the time IF1A was written, cable
modem service was covered by these sections 'Fhe authors of IFTA, like the local governments
here, had no way of knowing the Commission would choose to interpret the statute as it has now
done. Once agan, the cable industry is asking the Commuisston to preempt where Congress
clearty chose not to preempt. No matter how much the indostry may want the Commission Lo
preempt. the Commission has no power to do so. The industry’s need to cite wholly irrelevant
provisions such as the I'TFA serve merely to emphasize the inteltectual poverty of the case for

preemption.

105

See HARDRep. Noo 105-570(11), at 26 (1998) (“This subsection also states that cable television
franchuse Tees or simitlar fees should net be constroed as taxes.”
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IV, FRANCHISING REQUIREMENTS SHOULD APPLY TO CABLF. MODEM
SERVIC"E.

he mdustry commenters make three basic arguments against the franchising of cable
modem service. First, they argee that local franchising authority S based upon use of the rights-
of-way and that because cable modem service allegedly does not constitute an additional use Of
impose an additional burden, there is no basis lor franchising.'® As explained above, this
argument is fatally tlawed because ot depends on the false assumption that there are no
dilferences indésign and construction between systems capable of providing cable modem
service and systems that can offer only cable service. See also CTC Report and Supplemental
CUC Report, attached hereto as Exhibi 1),

Second. many industry commenters try 1o argue that the Cable Act itselt preempts local
governments from franchising information services, relying primarily on Sections 621 and
624 "7 Phese sections do riot apply, as discussed below.

Third, the industry claims that existing cable franchises provide all the necessary
authorization to construct and maintain the factlitics necessary for cable modem service. thereby

Lo . . ( .
chiminating the need for further regulation.’ ® Further, they argue, any attempt to franchise

" ¢or Comment of Cox Communications at 45; Comments of AOL Time Warner at 14-15;

Comments of NCTA at 47-48; Comments of Arizona Cable Telecomm. Ass'n. er af ai 14;
Comments of AT&T at 38.

"7 Comments of Cox Communications ai 47-48: Comments of Arizona Cable Telecomm Ass'n.
et al at 15; Comments of AOL Time Warner at 27; Comments of AT&T at 34, 37-39.

M Comments of AOT, Time Warner at 14-15, 26; Comments of Arizona (*able Telccomm.
Ass'n. et ol at 14; Comments of NCTA at 47-49: Comments of Cablevision at 16; Comments f
Cox Communications at 42-45
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information services wonld constitute duphcative regulation, and should be disallowed as

\ . . I . . .
contrary to Comnussion policy hese cluims are incorrect, as discussed below.

AL Title VI Doces Not Forbid an Information Services Franchise Requirement.

Despite the claims of the mdustry. there is nothing 1o Title VI that eliminates the ability
obfocal governments 1o require o franchise Tor cable modem services. In Point I, supra, we
ciscuss the structure of the Communications Act and of Title VI and demonstrate that the Act
preserves local authority over mtonmation services, and that the Conmission has no power to
preempt that aathority. Here we addiess the industry s claims that Title VI actually prohibits
franchising of information services.

The first industry argument is that Scction 62 1(a)(2) requires that a franchise quthorize
the construction of a “cable system,” and theretore that once a franchise is issued, it must
tuthorize the provision ol any service over that franchise. The trouble with this argument 1s that
an examination of the language of Section 62 1(a)(2) demonstrates that the statute has nothing to
do with Limiting local authority. The provision is nothing mere than a description of what
physical property s affeeted by a franchise. s fundamental purpose 1s to make clear that a
franchise permits access to the public nghts-of-way and to certain private easements. The
SCCHON says:

Any franchise shall be construed to authorize the consiruction of a cable system over

public rights-ol-way, and through easements, which is within the area to be served by the

cable system and have been dedicated for compatible uses, except that in using such
casements, the cable operator shall ensure

" Comments of Cable Telecomm, Assneral at 15; Comments of AT&T at 45-46; Comments
O NCTA ot 48 NCTA belicves that the Commission has addressed the question of duplicative

tegulation m regards to § 253 but as discussed aboye, § 253 does not apply here, and shoutd not
be deternmmative



(A) that the safety. functioming, and appearance of the property and the
convenience and the safety of othier persons not be adversely affected by the
installation or construction of facilities necessary for a cable system;

(B3) that the cost of the mstallation, construction, operation or removal o f such
facilities be borne hy the cable operator or subscriber, or a combination of
both; and

(€) that the owner of the property be justly compensated by the cable operator for
any damages caused by the installatton, construction, operation or removal of
such facilities by the cable operator.

I'he legislative history of the 1984 Act lurther supports the point that Section 621(a)(2)
wirs cnacted simply to ensure that dedicated casements could be used 1o provide cable service;

Subsection 621(a)X2) specilies that any franchise issued to a cable system

authonizes the construction of a cable system over public rights-of-way, and

through easements which have becn dedicated (o companble uses. “This would

inc lude, for example, an casement or right-of-way dedicated for electric, gas, or

other unhity transmission. Such use is subject o the standards set forth in Section
633(BY1(A), (D), and (C). Constderation should also be given lo the terms and
conditions under which other parties with nights 1o such easements and rights-of-

way make iisc o fthem. Any prnivate arrangements which seek to restrict a cable

system’s use of such easements or nghts-of-way which have (l])ecn granted to other
. L : . - ]

utilities are in violation of this section and not enlorccable.

I he industry commenters seize on the reference 1o ""cable system™ in the first line of the
statute and ignore the rest of the sechion. The section is clearly a statement of what property
Congress deemed within the scope of a [ranchise. once granted. and therefore, what propcrty
could be occupied by a cable operator once it received a franchise. 1t does not mean that
eranting o franchise to build a cable system precludes other local government requirements and
limitations. Nor does it grant the right to use the rights-ol-way in any way an operalor might
choose

In addition. parties to a franchise contraci can agree to limit the scope ofa franchise by

agrecinent, with the understanding that additional authorizations may be obtained later. This is

precisely the mdustry’s practice.
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The second statutory provision the industry commenters rely on is Section 624, Here
they argue that Section 624(a) prohibits any regulation of a cable operator’s services, facilitios
and equipment exeept to the extent consistent with Title VL and that Section 624(b) prohibits a
franchising authority trom establishing any requirements for information services. The first Taw
with ths argument is that by ruling that cable moderm service is not 4 cable service, the
Commission has removed cable modem service from the scope of Title VI and therefore of
section 624, Sn_:con(l, even it Title VIEdoes still apply, Scction 624 does not restinct franchising,
of cable modem services becanse nothing in the Act prohibits local governments from requiring
additional franchises for non-cable services, For example, the language of Section 624(a) is only
anegative mandate: it says that any regulation of a cable operator’s services, facilities and
cquipment must be consistent with Title VI, But Title VI does not by tts terms prechude
separating franchismg for cable modem service providers. Indeed. 1t has very litile to say aboul
wformation services, and what little 1t does say 18 not inconsistent with a separate franchise
requirement.

In addition, a cable modem service provider is not necessa rily a cable operator. The
Commission has deemed the two categories to be distinet. I is posstble tor a cable modem
service provider not 1o provide cable service. Thus, Scetion 624(a) says nothing about the
[ranchistng of information service providers in general. Finally, by its own terms Section 624(a)
says nothing about franchising. I'his is important because the provision of the Cable Act that
cndorses franchising as a mechanism is Scection 621, [f Congress meant (o ban the franchising of
information services, it would have done so in that section. Indeed, 1t is in Section 62 1(b)(3) that

Congress addresses imitations on local authority regarding telecommunications Services. AH}/

"THIR Rep. No. 98-934. a1 59 (1984), reprinted in 1984 U S.C.C.A N 4655, 4696
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parallel or analogous requirements regnrtling information services would appear in Section
6G21(b) or at keast clsewhere in Section 621, Inshort, if Section 624(a) applies a1 all it does not
torbid tranchismy - and a local govermment has broad authority 1o adopt franchising
requiremients related to mformation services. Sce Dallas v FOCC, 165 F.3d 341, 348 (5th Cir.
1909).

With respect 1o Scction 624(b) the samce argumenl applies: 1t may be that a cable
franchisc may not contain requirements for informatton services, but that does not mean some
other franchise may not.''!" Furthermore, the prohibition in Section 624(b) refers only to
cstablishing requarements in a request lor proposals (or a cable franchise; it does not by its terms
preclude a separate franchise. In fact. Section 624(d)(2) allows a franchising authonty to enforce
requiremients for facibities and equipment and for broad categories of “other scrvices.” So
Secnon 624(b) 15 not a bar to an information services franchise.

Nor do the industry’s arguments deal with the fundamental problem that the Commission
faced inthe OVS appeal, Daliay v FCC 165 F.3d 341 (5th Cir. 1999). Unless there is an
cxpress preemption of local franchising authority in the Communications Act, that authority
remains. Congress must make is intention “clear and manifest”™ if it intends to preempt the
traditional powers 0f the States. fnghish v Gen flee Co., 496 1).S. 72,78-79 (1990). The

power to franchise the use of the rights-ot-way is a traditional power of local government.

" ncidentally. as we noted in our openimg comments, ALOAP’s position in this docket assumes
that the Commission’s classification of cable modem service is correct. As the Commission
knows, ALOAP has chalienged that classification in the appropriate forum, and ALOAP strongly
disagrees with the Declaratory Ruling.  Indeed, the Commission’s classification has necdlessly
and impreperly complicated this issue, as the comments of the various parties illustrate. Having
sard that, nothing 1 cither AT OAP s inthal comments or these reply comments should be taken
as an admission that the Declaratory Ruling was correct for purposes of any other proceeding.
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Sections 62 1 and 624 contain no clear and manifest intention to preempi franchising authority
over information services.

In i related argument, Charter makes the simplistic assertion that “LFAs may franchise
systems but not services " e problem with this argument is that the statute docs not support
it Nothing in the Cable Act requires issuance of i franchise that permits the franchisee 10
provide any service whatsocver; and if the operator demands a franchise to provide multiple
services, then the operator can he required io puy fees, and be subject to fawful regulations
assoctated with those services  Tie key cases cited by Charter do not apply to the scdbc of
repulation of information services under Title VI indeed, the principal case Charter relies on,
City of New Yorkv Comytel. Inc ;203 NY S 2d 599 (N.Y Sup. Ct. 1968), predates the Cable A d
by 15 years. In the other cases relied on by Charter, the courts read the statutory definitions of
“cable operator” and “cable systewy” narrowly and literally. in ways that limited the applicability
of T1tle V1. Fo the extent that they say anythimg about alleged “duplicative” franchise
requirements, we demonstrate elsewhere that there is no such duplication. Furthermore,
Charter’s cases assumced the existence of an adequate regolatory structure. [For nstance, in the
case ol video dial tone, the Commission had expressly held that video dial tone was a common
carvivr service. and the court uphetd the decrsion to preclude video dial lone providers from
pelting cable franchises because of the existence and applicability of common cagricr
regulation. "3 In this case, the choice is not between two different regulatory schemes. becausc
the Communications Act does not lay out a scheme for regulation of information services. There

is no title of the Act devoted to those services. The choice is instead between allowing local

PN S
Comments of Charter at 27.

" Natonal Cable Television, Inc v FCC, 33 F3d 66, 75 (D.C. Cir. 1994).
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governments o excrcise their traditional powers, and no regulation at all. Thisisa
[uncdaimentally ditferent factual situation from the facts in NCTA v FOC, 33 F3d 66 (D.C. Cir,
1904); Ciry of Austin v. Southwesteryt Bell Video Servs., fne., 193 F3d 309 (5th Cir. 1999); and
Clity of Chicago v, FUC 199 F3d 429 (7th Cir. 1999).

As a related point, AOL Time Warner argues that some States do not authorize
information services franchises. ' Whilc this may be correct, and we have not done a state-by-
state survey, lime Warner's examples would seem to dicate the opposite. The New York and
Arizona statules cited by AOL Tune Warner do not actually prohibit franchising of information
serviee providers - they are merely silent on the subject. Thus, those two statutes simply do not
suppori the proposition for which they are cited.

The Michigan statute.” recently passed by the legislature, is not effective until
November of this year, and 1s currently under Constitutional revicw by the Michigan Supreme
Courl  Inany case. AOL Time Warner’s point supports our argument that absrnt a slate faw

prohibition. local governments can franchise informattion service providers.

B. A Cable Modem Franchising Requirement Is Neither Duplicative Nor
tnnccessary.

The industry argues that a [rmchise for cable modem services is duplicative and
unnecessiary. Here the industry is trying to have its coke and eat 1t too: essentially they are
saving that cable modem service and cable service are not the same thing, but that Tocal

governments can protect any interests they may have regarding cable modem service in the form

" Comments of AOL Time Warner at 30 (citing statutes from NY, AZ, and MI).

""" Uhe Michigan Supreme Court has pranted the Michigan 1ouse of Representatives” request for
an advisory opinion on the Constitutionality of his legislation. Briefing is complete, and the
Contthas not yet submitted its opinion. See Order, Inre 2002 PA48, House of Representatives’
Request for an Advisory Opinton, S.C. No. 121394 (Mich May 28, 2002).



ot cable franchises. The truth is that if cable service does not include cable modem service- ag
the Commission has announced - then there are substantial and significant differcnces between
the two that require separate treatment. Furthermore, by declaning them to be separate things, the
Comnusston has Toreed tocal governments to treat them separately. 1 anything, the Declaratory
Rading 15 an argument for and an invitation o tequire separate franchises,

As noted by some commenters.'" many new issucs regarding cable modem service have
ATISCIE SInce lI'ng inception ol the service. Although there are many points of identity or similarity
between the issues raised by traditiomal cable serviee and cable modem service, there are also
important pomts of difference. Local governments and the mndustry continue to work through
these new problems, including open access, speed of access, management of new and disruptive
facilities. upgrades, and red-lining, amoeng others. Because of these new and different problems,
requiring frinchises for cable modem service is not duplicative - many of these issues are not
acldressed e current franchises, or, conversely, communities have negotiated terms that account
for the eperanional differences between cable modem service and tradinonal video service.

Furthermore, if cable modem serviee 1s not @ cable service, cable operators will
eventually arpue that the terms ol their cable franchises do not apply to cable modem service.
Operators have already made such statements to franchising authertlies in connection with
customer seryice requirements, and the Commission siaff has noted the possibility that Tocal
authority is preempted."” 1F freed by the Commission from direct local regulation of cable
modem service. the nex! step will be for operators to claim that other existing franchise and local
code provisions - even provisions dealing with facilities — do not apply to cable modem service.

16 ¢ N . .
Comments of NCOTA a 23; Comments of Comeast at 13-14.

N7 ‘ , W e N i
Secletter from K. Dane Snowden, Bureau Chiel, Consumer and Governmental A{fairs
Bureau, to Kenneth S Fellman, LSGAC (May 14, 2002) (“Snowden Letter™).
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So that, for example, new construction that is asserted to be related to cable modem service will
be clammed to be beyond local oversight and inspection. Such attempts to avoid all local control
over [acilities used to deliver cable modem service would be unreasonable in light of the
arguments made hy the industry in this proceeding — hut the possibility is near term.

In light of the multple services to be provided over the cable system, local povernments
will have to engage in additional oversight, not less, to ascertain whether work m the right-of-
way is related to the provision of traditionil cable service covered under the franchise agreement,
or whether the work is related to the provision of Internet services, and whether that work is
permitted under the terms of any existing agreement. By removing cable modem service from
the exasting cable franchising process, the Commission might even force changes in the
construction permitting process and new requirements for information from the operator on the
need for and purpose of cach new intrusion into the right-of-way. For mslance. cable upgrades
that include Internet service facilities (7 ¢ . power boxes, etc.) fall outside existng rules and
contracts. So long as cable modem service was a cable service, thiswas not an issue.

In summary, it is simplistic and uliimately false to assert that existing cable frnnchiscs are
all that is needed lo deal with the legitimate concerns o flocal governments related to cable
modem serviee

V. REGULATION OF CABLE MODEM SERVICE IS CONSISTENT WITH
EXPRESS PROVISIONS OF THE CABLE ACT.

While most of the industry’s arguments arce addressed in sections 1-11above, il bears
emphasizing that the industry ignores the fact that the plain language o f the Cable Act does not
prohibit regulation of non-cable scrvices except in very specific areas. What the industry fails to
conlront arc the provisions that authonze regulation otnon-cable services. These include 47

US98 ST 542(b), 542(h), 544(b)(1), 346{c)(1XB), 551, 552, and 554. See ALOAP’s

LA
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Comments at 30 The industry commenters presented no legal theory that reconciles these
provistons with thewr argiments. Phey have not done so and cannot do so.

dhis fuilure o conlront existing statutory authortties afong with unsupported assertions
that focal regulanon s inconsistent with the Commission’s actual regulatory mandate, leads 1o
the mevitable result that the Commission cannot preempt local franchising authority.

VI.  THE REPAYMENT OF PAST FRANCHISE FEES IS A QUESTION OF LOCAL
JURISDICTION.

AL The Commission is Not the Proper Forum for Addressing the Issue of Past
Fees.

The industry argues that the Commission can and should resolve the refund of franchise
fees issue. '™ Industry connnenters are concerned about consumer class action litigation on the
maticr, and want the Commuission to decide the question as @ matter of national policy  Local
sovernments do not rehish the wdea of chiss action hitigation on the subject, but the fact remains
that nutional mtervention 1s not regnred. as noted in ALOAP’s initial comments at 64-65. Long-
standing state law doctrines atready exist regarding past payments, and the merits of any claim
for repaymient will depend on the ters of Tocat frimchises. the facts of cach case and state law.,
We also note that a federal district court recently ruled that there was no prnivate nght of action in
this regard. Kimberlv D and William L Bova v. Cox Communications, fnc, 2002 WL 1575738
(W.D Va. 2002).

Itis also doubtful whether the Commission has authonity over the issue. Having decided
that cable modem service 18 not a cable service, the Commission must now rely on whatever

authority it has under Title 1 1o take any action regarding cable modem service. But that

1% o BN, . . - : .
" Comments of NCTA at 52-54; Comments of Cox Communications at 59-64; Comments of
Anzona Cable Telecomm. Assne eral at 24-26; Comments of AT&T a1 47-48
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authortly is severcly limited  There is no provision of the Act that says that the Commission can
regukite either cable modem service rates or franchise fees. 'rhus. itis difficult to sec how the
Commisston’s ancillary authonty could be used to reach out and address the matter Of relunds. 1o
Fhe Cominission would not be (illing in gaps in the regulatory scheme — 11t would be creating a
regulatory scheme  This is especially so in the face of the existing state law doctrines. |f only
Icderal law were imphicated, the argument that the Commission can bar repayment would he
weak enough — but when state law addresses the 1ssue and Congress has not given the
Commission express authorify, any atlempt to apply I'tle I must fail. While we agree that [ocal
vovernments and the industry have detenses against the repayment of post fees, this is an issue
that ean only he decided on a case-by-case basis, with reference 1o the terms and effective date of

cach franchise.

B. Many Local Governments Arc Barred by Their State Constitutions From
Repayment.

Most state constitutions contain “anti-denation’” clauses that limit the recovery of past
payments made to a local govemment. Any repayment by a local government of franchise fees
coutd he considered an unlawtul gifl under these provisions. Although the particular language
vartes from state to state, these provisions generally make it unconstitutional for local
povernments to make gilis of money or property to mdividuals or corporations in all but very
narrow circumstances. usually involving social welfare programs. See, e.g., Anr. Const. art. IX.

§ 7 Md Const. art. 111, § 34011 Const,art. VI § T{a). Wash. Const. art. VI, § 7. The

Washington provision is representative:

" See e v, CCLA. 693 F 2d at 21 1 (authority over rates for customer premises equipment
Fimided ).






VI, CUSTOMER SERVICE AND SUBSCRIBER PRIVACY CONCERNS SHOULD
Bl PARAMOUNT,

The Commission’s purpose and mission must be io hirther consumers' interests in
muodern services, Farly priced and fairly delivered. 'This is the same purpose and mission of local
[rianchise authoritics

Ax we discussed m our initial comments, the Cable Act expressly allows local
govermments to impose customer Scrvice requirements on cable operators and adopt privacy
rules. without reference to the services they provide. For its part, the Commussion adopted no
regulations (0 protect consumers subscribing to cable modem services. Thrs system works
Ihere 15 no need to look elsewhere: Congress has chosenio allow local governments to address
customer service and privacy issues related to cable modem service, and the Commission has not
inerlered in that decision to date. There are good legal and policy reasons lor the Commission

continuing to respect and preserve focal authority over customer service and privacy

A. The Absence of Competition Requires Regulation.

The industry claims that I'ife VI customer service standards only apply i0 cable service,
not cable modem service. and that competiiion will drive good customer service 20 e
language of the Cable Act states otherwise.'! Reasons io distinguish between cable modem

service and cable scrvice don’t justify sinking all cable modem customer service regulation

iy - = e o e
R0 comments of Comeast at 32-33: Comments of Cablevision at 16. See alse Snowden letter.

47 U.S.C. § 552 states, in full:

Sec. 552, Consumer protection and cusiomer service
(a)  Franchising authority enforcement. A franchising authority may establish and enforce

n customer service requrentents of the cable operator, and

(2)  construction schedules and other construction-related requirements, including construction-related
performance reduirements, of the cable operatoer
(b)  Commussion standards. The Commission shall, within 180 days of October 5, 1992, establish standards by
which cable operators may fulill their costomer service requirements. Such standards shall include. at a minimum,
TCQUIFCHIICNTS fovernmg -



/. Cable Modem Service Has Dominant Market Power in Many
Communtiies.

Cecimportant to bear in mind that the cable modem service market 15 not a pertectly
competitive business. The cable modem industry clearly dominates the residential broadband
market. As ol the end of May, Kinctic Strategies caleulates that cable modem subscribers make
up three-fourths of the residential broadband market. Of the 12 2 millton subscribers, over 8
million use cable modem, and not quite 4 nullion use residential DS1.."*2 Many cable modem
subscribers cannot recerve DSE service at all, and do not consider low-speed services sultable
substitutes. Thus, cable modem providers have an clfective monopoly in large parts of their
serviee areas and are not subject to market disciplinge, "I The Commission itself recogmyzes this

domimance in the NPRM, and 1o 1gnore the effects of such dominance will harm consumers.

(1) cable system oflice hours and Ielephone availabihty;

(2  mstallations, outages, and service calls; and

(3y  communications between the cable operator and the subscniber (including standards governing bills
and refunds).

(c)  Subscriber notice. A cable operator may provide notice of service and rate changes to subscribers using any
reasonable writicn means at its sole discretion. Notwithstanding section 5343(b)(6) of this title or any other provision
of this chapter. a cable operator shall not be requured 1o provide prior notice of any rate change that 15 the result of a
regulatory fee. franchise lee, or any other fee, tax, assessment, or charge of any kind imposed by any Federal
agency, State, or franchising authority on the transacthion between the operator and the subscriber.

(& Consumer protection laws and cuslomer service ngrecments

(1} Consumer protection faws. Nothing in this subchapter shall be construed 1o prohibit any Staie or any
franchising authority from enacting or enlorcing any consumer protection law, to the extent not speafically
preempted by this subchapter.

(2)  Cuoslomner service requirgment agreements, Nothing in this section shall be construcd 1o preciude a
franchising authority and a cable operator from agrecing to customer service requirements that exceed the standards
established by the Commission under subsection (B) of this section. Nothing in this subchapter shall be consimied to
prevent the establishiment or enforcement of any mumcipal law or regulation, or any Stale law, concernmg customer
service that imposes customer service requirements that exceed the standards set by the Commission under this
section, or that addresses matters not addressed by the standards set by the Commission under this sechion

22 cable Modem Market Stats and Projections, Cable Datacom News, May 30, 2002, available
at hiip./iwww cabledatacomnews.com/cgi-bvprinter cgt.
|

rJ
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See gencrally, C-Murray, G. Kimmelman, M. Cooper, Abusing Consumery and Impeding
Competition: The State of the Cable Tefevision Industry, 2002, Consumers Umion, July 24,
2002,
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Furthermore, even if one assumes that DSL and dial-up services are true competitors to
cable modem service, they are no guarantees of good customer service. Traditional cable service
selt has competitors, m the form ol DBS, over-the-air broadeasters, and the occasional
overbulder. Yet there are still legions of dissatisficd cable subscribers. A recent survey by the
American Society Tor Quality found that customer satisfaction in the cable and satellite sector is
al 61% and fatling.'” Another research 1irm found thal only 69% of cable subscribers surveyed
were satishied with their service 7 A reeent article in Consumer Reports compared cable
subscriber satisfaction with consumer satistaction in four other industries (tclephone. airfines,
baking, and electricity) and cable came o last;n fact, overall satisfaction with cable service has
not improved in the Tast 12 years."”® The presence of two or three partially available alternatives
or substitutes is not cnotgh to assure pood customer service.

Local authority over cable modem customar serviee issues is necessary. Preemption
would leave cable operators free of any third party discipling, and give them no incentive to
improve customer service. 'This runs counter o the premise underlying the Cable Act, and the
whole purpose of administratrve regulation ot industry. Unregulated monopolies and duopolies
must be regulated to restran them lrom abusig their market power. The Commission 1s not

statfed o deal with this problenm. The City of Chicago alone reccives 5,000 to 10,000

' Shirley Brady, The Bottom Line on Customer Satisfaction, Cable World, July 15, 2002, at 58.
specifically, Time Warner scored a 61% and Charter dropped to a 53% rating. A business
professor who helped design the American Customer Satisfaction Index compares the reputation
of the cable industry with that of the IRS. T2 Johnson, Cable companies can't escape user
complaints. Newark Star-Ledger, June 2, 2002
S
170 ‘ oy : . :

' Nee, generally, C Murray, G. Kimmelman, M. Cooper, 4 busing Consumers and Impeding
Competition: The State of the Cable Television Industry, 2002, Consumers Union, July 24,
2002,
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complaints from cable customers o year. " Fven at the current lower penetration rates for cable

modem service, local regulators can better hundle the problem.

2 Local Franchising Authorities Must Heave Authority To Address Customer
Service Abuses.

As ALOAD noted inits initial comments at 16-19. cable modem and cable services are
mtegrated iii the eyes of the consumer. and 1t is important that the consumers of this new service
have contidenee that their concems will be addressed ina timely fashion

lhe tndistry touts ils customer service in 1ts comments, > but local governments can
aftest 1o the fact that cable modem customer service 18 a continuing problem. l.ocal governments
are now receiving complaints about cable modem scrvice. and have cvery reason lo expect this to
contnue. See ALOAP Comments at 17: Snowden Letter. Consumers arc turning to local
covernmenis as the obvious regulator in large part due lo the bundling of cable and cable modem
serviees  Indeed, consumers who turn Lo the Commission are sent back to their Tocal
government  See Snowden Letter. Local standards actually provide u safety net for those
consumers, prrivitling consumers assurance thal 1l they pay the expense of obtaining broadband,
they will receive reliable service for the money. That assurance allows the industry to grow.
Ihe industry may prefer avoiding regulation, even where there is no effective competition. Rut
that discipline will actually help the market by promoting subscriber confidence. Without it,
cable operators may maximize their profits - hut that is not the siume thing as maximizing the

utility of the entire market.

YTG Washbun, Chicago Mayor Calls for Bill of Rights for Cable Customers, Chicago Tribune,
July 31,2002, available ar http://www.consumersumon.org/pdf/cable2002_pdf.

L A . - ) . . -
Comments of Arizona Cable Telecomm. Ass’n. er af at 28: Comments of Cablevision at S
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Somc arguce that generally applicable consumer protection Taws will fill the void.'*? But
ALOAP believes that locally established franchise or cable erdimance provisions have proven
much more etlective and available to local consumers than generally applicable consumer
prolection faws. That 1s why Congress adopled Section 632, Such gencral laws serve useful
purposes, but they are not tatlored to the realittes of the detatls of cable imodem service. Thus,
they will guaramtee Titigation that will create market uncertainty and delay as officials, operators,

and consumers confend over how exactly generic Taws will apply to the cable modem business.

B. Privacy Rules Under § 631 Do Apply to Cable Modem Service.
[ hose industry commenters that address the 1ssue admit that the privacy restraints in

Scetion 631 do apply to cable modem service, as it constitutes an “ether service.” " But
industry commenters ask the Commission to forbear from such regulation, in the name of
regulatory partty. "1 Some commenters also seek preemption of local authonty, despite Section
631(g), which states that “[n}othing in this title shall be construed to prohibit any stale or any
franchising authority [rom cnacting or entorcing luws consistent with this section lor the
protection ol subscriber privacy.™

For example. AT&T asks the Commission to preempt the privacy provisions of Seattle’s

Cable Customer 1311l of Rights.|32 That ordinance is designed to conform to lederal law by

Y Comments of Arizona Cable Telecomm. Ass'n. ef al at 27.
PP Comments of NCTA at 54, Comments of Comcast at 40-41 : Comments of the Electronic
Privacy Information Center; Comments of AT&T at 40-42.

B Comments of NCTA at 55; Comments of Comeast at 33-34.

"% We also urge the Commission to consider the applicability of Sections 1.1206 and 11204 of
its rules in this instance. Those rules include notes requiring that in the event of any petition for
rulemaking or declaratory ruling secking preemption of state or local regulatory authority, the
petitioner must serve the original petition on the state or local government whose provision is
being challenged. To the extent that AT&T or any other commenter in this proceeding has
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addressing matters not addressed in Seetion 631 without conflicting with its express provisions.
For mstance, Scetion 631 prohibits a cable operitor from disclosing personally identifiable
mlormation concerning a subscriber without the subscriber’s consent. But the statute does not
address how that consent 1s to be oblained. The Seattle ordinance establishes a mechanism lor
notilying subscribers of an intended disclosure, and a mechanism for the subscriber to respond.
I'he fuderal siatute does not address this issue, and thercfore there 15 no confhict with federal Taw.
AT&T asks the Commission to preempt despite the lack of any conflict. AT&T may not like the
City's procedure. but that does not render it unreasonable. Inany case, Congress has left such
mattters o the City’s discretion,

Fimally, the Comimission should take note that in the one place where the industry admits
s subject to Tocal regulation, 1t asks the Commission to treat 1t like other providers. In all other
mstances, the imdustry argues that regulatory parity doces not require cable modem providers to
be regulated in the same manner as other providers. (For mstance, regulatory parity does not
reguire unbundling, open aceess, tartffed services, or universal service contribution payments).

Priviicy 1s an important issuc to consumers, and Scction 631 does apply. The

Commssion should not attempl 1o waive a relevant, appropnate statute when Congress has

expressty preserved local authority Lo protect subscriber privacy.

cliectively sought such preemption, therefore, by wdentifying a specific local requirement as an
eximple of the type of provision that should be preempted, we belicve thal the commenter
shovld be required to comply with these provisions.

04



CONCLUSION

Ihe Commission has decided that cable modem service and cable service are mutually
exclusive. That decision has consequences. Congr :ss and the Commission are bound by
Constitutional principles ranging from Fifth Amendment property rights to the basic federal
structure of our government.  These principles require that local authority manage iis real
property and obtain compensation with respect to 1ts use. Providers of information services (lo
not get a free pass around the Constitution, federal and stale law. Local governments would
prefer the legal certasnly of cable modem service as a cable service. The Commission has
chosen otherwise. Now the only way to prescrve and protect local authority in the wake of the
Declaratory Ruling isio recognize that cable modem service has no special privileges and is
subject 1o the same local lows and regulations as other busimesses secking privileged use of
public property the public nghts-of-way

ALOAT respectfully urges the Commussion lo refrain from any action that would affect
tocal authority over cable modemn services.
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SUMMARY OF CTC REPORT & SUPPLEMENTAL REPORT
vtrached as Exhibit GG, ALLOAP Comments & Exhihit D, ALLOAP Reply, CS Docket No. 02-52

Andrew Afflerbach, Ph.D.. P.E., and David Randolph, P.C. arc principal cngineers at
C'olumbia Telecommunications Corporation, an engineering firm that specializes in advising
local governments in cable (elevision and other communications-related matters. The lirmisa

Icading expert in thc design of institutional networks and cahlc television technology generally.

Dr. Afflerbach and Mr. Randolph prepared. “The Impact of Cable Modem Service onthe
Public Right-ol-Way.” June 2002 (the "CTC' Report™). attached as Exhibit G to the ALOAP
C'omments. for the purpose of illustratimg tlic diffcrcnces in network architecturc between a cable
service-only system and a system designed and built to provide cable modem services as well as
video services. Dr-. Afflerbach and Mr. Randolph reviewed the industry’s assertions regarding
nght-of-way hilidens its presented in the initial comment round Lo prepare a supplecmental report

(~CTC Supplemental Report™). attached as Exhibit 1) to the ALOAP Reply Comments.

The CTC Report concludes that cable modem service burdens the public right-of-way
stunilicantly more than does vidco-only cable service. because modem service requires a far
more ¢laborate cable system than does video.” Among olher things: upgrading cable systems to
provide cable modem service often requires installation of additional and significantly larger
power supplies and electronic equipment cabinets. In addition. in order to provide adcquate
upstream capacity for ion-cable services, the operator will typically install more nodes, and

more fiber.

Tlic CTC Report concludes that cable modem systems aic different from cable-only
syalems, lmposc ercaler burdens on local governments and make morc extensive use of public
property. Beginning in the 1990°s and continuing today, cable operators have engaged in
cxlensive construction in the public rights-of-way as they have upgraded their systems so they
could provide cable modem services. The CTC Report notes that nonc of this extensive

construction would be neeessary simply to provide video-only services.

In preparing the CTC Supplemenial Report. the authors reviewed the industry's
assertions regarding nght-of-wav hilidens. The CTC Supplemental Report points out that in

addition to the burdens anising out of differences in engineering design pointed out in their initial



report, cablc modem service imposes another, very extensive additional burden on the rights-of-
way: the need to install conduit 10 protect fiber optic cable. The coaxial cablc used in traditional
cable systems can be buried directly in the ground — hut operators must replace much of that
coaxial cable with fiber optic cable when they upgrade their systems to provide cablc modem
service. Thus. there continue to he very basic and significant differences between the burdens
amposed by the construction of a video-only coaxial cahlc sysiem, and a fiber optic cablc system

capabic of providing cable modem arid broadband scrvice.

Finally. the two CTC rcporls deal only with |he current practices in the industry. They do
not speculatc about possible future needs or changes inpractices. Ifcurrent systems prove
madequate. or if greater demand for cable modem service does develop in the future, the
replacement facilities will place additional burden on the rights-of-way. For example, ifthe
long-sought “killer app™ ¢ver arrives, upstream bandwidth needs could increase sharply,
requiring the construction o f additional nodes and hubs and even additional small headends.'

I his would not be the case with a video-only system. Finally, cahlc operators traditionally
viewed their service as only a residential service, and often do not cxtend their networks deep
1o business districts. Bur small businesses havc hecomc a growing market for cable moadcm
seryice — and this requires extending networks into parts of communites that often were not

served by wraditional video networks. ©

' Cablc operators have anticipated this problem to some degree, by designing and building
“wealable™ networks that allow for relatively easy expansion o f bandwidth. But it this is not
done, NeW nodes and other equipment may be required in the rights-of-way. See. e.g. E.
Schweiter. -1 Tinol, J. Doblcgust. -'Scalable Architectures that Break the Bandwidth Barrier for
Digital Services.” Proceedings Manual, Cable TEC Expo (June Y8), at 235-30. Andevena
scalable network will have handwidth limits which may he exceeded ifdemand rcaches
unanticipated levels.

I Yatsko. “Unlocking the FFull Potential of HFC Networks with Intcgrated P Broadband
Services,” Proceedings Manual, Cable TEC Expo 2001 (May 2001). at 179. -Small and Medium
business (5 to 100 employces) will represent a significant market opportunity for broadband
scrvice providers . [Clable is well positioned o serve this segment with a wide arrav of new
serviees ... Current and future Internet Applications and Services will continue to stress the
probabilitics of today s broadband networking,™ Jd. at 179-80.



SUMMARY OF ED WHITELAW ECONOMIC REPORT
Attached as Exhibit Cto ALOAP Reply Comments, CS Docket No. 02-52

Altached as Exhibit C lo thc ALOAP Reply Comments is the Declaration and Curriculum
Vitac of Ed Whitelaw (the “Whiiclaw Report'.). Dr. Whitclaw holds a Ph.D. m Economics from

MIT and is President of ECONorthwest, an cconomics consulting firm.

The Whitelaw Report explatns that cven if a cahlc modem service provider is alrcady
paying a fee based on its revenues from providing cable service, economic principles require that
(he provider pay an additional amount, to rcflcct the additional valuc to the provider of the
additional use it is making of the rights-of-way. Not charging a fee would distort economic
mcentives and, from the point ol view of society, Icad lo overconsumption or other wastcful and

ietficient uses of the right-ol-way.

Sound economics concludes the socictal point of view should control. A cable operator
may be using the right-of-way very etticiently from its own perspective — i.e., at low direct cost
to the cable operator — but that use may at the same time he wastelul from the point of view of

ather potential users, or the sum total of all uscrs.

Any use by a scrvice provider imposcs Costs on others, including not only the costs of
repairing the roadbed, but less tangible costs such as traffic delays. Inctficient usc by one
movider may also impose additional costs on other right-of-way users, through unnecessary
make-ready. design, modification, and repair costs. The cable operator may be providing many
services and using the night-of-way very profitably - but it'1t is not paying fair market value for

(hat usc. society as a wholc may he worse ofl.



